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244 WEIDEKIND v. TUOLUMNE WATER CO. 

Supreme Court of California. 

WEIDEKIND v. TUOLUMNE WATER CO. 

It is error, for which a new trial will be granted, for the trial Court to per- 
mit an attorney, who has formerly acted for the plaintiff, to appear for the 
defendant, on a subsequent trial of the same case. 

Appeal from the Superior Court of Tuolumne Couuty. 

F. W. Street, for appellant. 
E. A. Rogers, contra. 

Foote, Commissioner, December 23, 1887. This is an action 
to recover damages, alleged to have been done to the plaintiff's 
mining claim, as is asserted, by the negligence of the defendant, 
which eventuated in the breaking of a dam, and the overflow 
of the water which it had confined. The jury trying the 
cause, returned a verdict for the defendant, upon which the 
Court rendered judgment, from which, and an order over- 
ruling a motion for a new trial, the plaintiff has appealed. 

The plaintiff assigns for error, that the Court, against his 
objection, allowed an attorney and counsellor-at-law, who had 
formerly acted for the plaintiff in this very case, when it was 
previously tried, to appear and act on behalf of the defendant, 
on the trial of the cause last had. That attorney made this 
statement regarding the matter in the presence of the Court, 
while the trial was progressing : " As the Court well knows, 
Mr. Weidekind (the plaintiff), in the first trial of this case, 
did retain Mr. Dorsey and myself. I drew the complaint, 
and participated in the first trial of this case, in this Court. 
My compensation was to depend upon my success. As soon 
as I had earned that by our success, this plaintiff saw fit to 
discharge me and retain other counsel. With that act of his, 
I have never found fault. I have never been paid a cent by 
him for my services. An appeal was taken from the judg- 
ment in that trial entered. A new trial was granted by our 
Supreme Court. A new trial was had. Judgment was en- 
tered against plaintiff. An appeal was again taken, and 
another reversal followed. In each of these trials, plaintiff 
has had other counsel than myself. I am here to assist Mr. 
Rogers in the trial of this case, with all the knowledge I 
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have gained in the three trials." Thereupon he did act as an 
attorney and counsellor on the trial, sitting by and assisting 
the attorney of record, arguing disputed points before the 
Court, and examining witnesses ; the Court having overruled 
the repeated objection of plaintiff's counsel. This action of 
the Court is contended to be such an irregularity on its part, 
as prevented the plaintiff from having a fair trial. It was 
within the power of the Court, if satisfied that the attorney 
in question had acted on the plaintiff's side of the case on the 
former trial, to prohibit his acting on the other side in another 
trial : Weeks on Attys., § 120. There can be no doubt, from 
the statement of the attorney to the Court, that he proposed 
to act, and it is also certain that he did act, as an attorney and 
counsellor for the defendant in the trial of a cause where he 
had formerly acted for the plaintiff. The trial Court had a 
right, and it was its duty, to have forbidden the attorney 
from changing sides in the same suit, though at different 
trials ; for to do otherwise was " to defeat the very purpose 
for which courts were organized, viz : the administration of 
justice :" Wilson v. State (1861), 16 Ind. 392. The evidence 
in this case and the statement of the attorney himself, was 
sufficient to show the Court that his intention was, for the 
benefit of the defendant, to use at that time, all the know- 
ledge and secrets he had gained from his former client, in 
preparing for and conducting one trial, and observing and 
watching the developments of two others. This Court, 
speaking to such a question, says : We are of opinion that 
the Court, in that case, would have restrained him, even had 
he been unjustly discharged, and he was allowed, as con- 
tended, to be employed by the adverse party. The law secures 
the client the privilege of objecting at all times and forever 
to an attorney, solicitor, or counsellor, from disclosing infor- 
mation in a cause confidentially given while the relation 
exists. The client alone can release the attorney, solicitor, or 
counsel from this obligation. The latter cannot discharge 
himself from this duty imposed on him by law : lie Cowdery 
(1886), 69 Cal. 32. The attorney himself boldly avowed his 
intention to so act. The Court permitted him to do it, not- 
withstanding the plaintiff's objection. This we think was an 
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error, and, in the absence of any proof to the contrary, injury 
must be presumed to have resulted to the plaintiff", whereby 
he was prevented from having a fair trial of his case. We 
perceive no further prejudicial error, but for the reasons indi- 
cated, the judgment and order should be reversed, and the 
cause remanded for a new trial. 



Disability of attorney to act on both 
sides. — An attorney is not permitted 
to serve professionally, both parties to 
a suit : Sherwood v. Saratoya It. Co. 
(1852), 15 Barb. (N. Y.) 650 ; Her- 
rkk v. Catley (1805), 30 How. Pr. (N. 
Y.) 208; 8. c. 1 Daly (N. Y.), 512; 
Price v. Grand Rapids R. Co. (1862), 
18 Ind. 137 ; Brandt v. Harrington 
(1875), 49 How. l'r. (N. Y.) 196; 
Warren v. Sprayue (1844), 4 Edw. Ch. 
(N. Y.) 416; Valentine v. Stewart 
(1860), 15 Cal. 387 ; DeCelis v. Brun- 
son (1879), 53 Id. 372. Thus, he 
cannot represent, at the same time, a 
county and the commissioners against 
whom, at the county's instance, a 
writ of mandate is asked : Clarke Co. 
v. Comm'rs (1868), 1 Wash. Ter. 250. 
So, an attorney after once acting as 
such iu a suit, cannot abandon his 
client'3 case and go over to the other 
side : Valentine v. Stewart, sujira ; Com. 
v. Gibbs (1855), 4 Gray (Mass.), 
146; Gaulden v. State (1851), 11 Ga. 
47 ; Hatch v. Fogerty (1871), 10 Abb. 
Pr. (N. Y.) 147 ; s. c. 40 How. Pr. 
(N. Y.) 492. He cannot be allowed 
to make use of the information he 
has gained, for the benefit of the op- 
posite party : Price v. Grand Rapids R. 
Co., supra. In an Indiana case, the 
defendant in a criminal prosecution, 
filed an affidavit that he had engaged 
one F., a lawyer, to defend him ; that 
he had disclosed to him the facts of 
his case and his evidence, etc. F. 
filed an affidavit, admitting the re- 
tainer, but denying that he had 
learned anything from defendant as 



to his grounds or means' of defence. 
The Court held that F. should not be 
allowed to assist in the prosecution, 
as it would be a defeating of the ends 
of justice: Wilson v. State (1861), 16 
Ind. 392. 

If, in the course of other business, 
the attorney has become acquainted 
with the secrets of another, he will 
not thereby be prevented from act- 
ing against him : Price v. Grand 
Rapids R. Co., supra. The fact that 
plaintiff's attorney officially, as an 
officer of the government, at a for- 
mer time, held a different view of the 
law of the case from that afterwards 
advocated by him as such attorney, 
need not, of itself, disqualify him from 
accepting plaintiff's retainer: Smith 
v. Chicago $• Northwestern R. Co. 
(1883), 60 Iowa, 515. Where the at- 
torney to collect a note, was appointed 
by the defendant his attorney to con- 
fess judgment on it, he having full 
knowledge of the attorney's position, 
it was held not illegal: Wassell v. 
Reardon (1851), 11 Ark. 705, the 
Court saying : " As a general rule, it 
is true that agents cannot act so as 
to bind their principals, where they 
have or represent interests adverse 
to the principals." This rule is 
founded upon the consideration that 
the principal bargains for the skill 
and vigilant attention of the agent to 
the subject-matter intrusted to him ; 
and the policy of the law will not tol- 
erate the existence of an adverse in- 
terest in the agent to that of his 
principal, for fear it may influence his 
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conduct to the prejudice of interests 
of the principal. This well-recognized 
rule is particularly applicable to buy- 
ing and selling agents, where the 
principal contracts for the services of 
an agent, at a time when he has no 
interest in the subject intrusted to 
him, but subsequently by his own 
act, acquires an interest in it, adverse 
to that of the principal. In the case 
before us, the attorney had no inter- 
est in the matter of his agency, unless 
it should arise from his claim to com- 
pensation as a collector, which may or 
may not have been otherwise settled ; 
nor had the plaintiff any interest 
whatever in the act to be done, of 
which the principal at the time he in- 
stituted him agent, was not fully ad- 
vised ; and if such disqualification 
existed, he, by his own act, expressly 
waived it by conferring upon the 
agent such power, with a knowledge 
of the facts. When it is remembered 
that the whole ground upon which 
this rule is based, rests upon the 
fraudulent advantage which such an 
interest may stimulate the agent to 
take to the prejudice of his principal's 
rights, it will scarcely be contended 
that the circumstances of this case 
bring it within the reason and spirit 
of the rule. The principal was in- 
formed of the nature and extent of the 
interest which the payee in the note 
had in the act to be performed by 
the agent. The facts disclosed in the 
instrument itself prove this ; and that 
it was intended that the act to be per- 
formed should inure to the mutual 
benefit of both the payer and payee ; 
to the first, by saving him the ex- 
pense incident to a suit in the usual 
form ; to the other, by facilitating and 
making certain a recovery." And see 
Sipes r. Whitney (1876), 30 Ohio St. 
69. And the fact that a contract is 
drawn up by and under the advice of 
one who is the counsel for both 



parties, does not invalidate it, in the 
absence of fraud, and where the rela- 
tion of the attorney was known to' 
both : Joslin v. Cowee (1874), 56 N. Y. 
626. The solicitor who files a bill for 
the appointment of a receiver, ought 
not to act as solicitor for the receiver ; 
but if the defendant appears by the 
same solicitor in the suit by the re- 
ceiver, as he did in the original suit, 
such appearance amounts to a waiver 
of all objections : Warren v. Sprague 
(1844) 4 Edw. Ch. (N. Y.) 416. 

Disability to act in diverse ca/iadties. 
— In like manner and for like reasons, 
an attorney is not permitted to act in 
diverse capacities. Thus, a solicitor 
in a cause has been held disabled 
from acting as a special master to ex- 
ecute the decree: White v. Baffaker 
(18U2), 27 111. 349 ; an attorney, from 
acting as administrator of an estate, 
and at the same time as an attorney 
to collect a debt of the intestate : 
Spinks v. Davis (1856), 32 Miss. 152; 
a constable de facto, from acting as 
attorney in the case, whose summons 
he served : Wilkinson v. Vorce (1864), 
41 Barb. (N. Y.) 370; Knight v. 
O'Dell (1859), 18 How. Pr. (N. Y.) 
279 ; an attorney for the plaintiff, 
from issuing a writ as justice : Ingra- 
ham v. Leland (1847), 19 Vt. 304. And 
it has been held that counsel who 
represent private interests, cannot be 
retained to assist in criminal prosecu- 
tions growing out of such interests : 
People v. Hurst (1879), 41 Mich. 328. 
Where an attorney receives a large 
sum of money from his client as pay- 
ment for services to be rendered to her, 
in and about the settlement of the 
estate of her deceased husband, he is 
bound at all times, to hold himself in 
readiness to render such services, dis- 
embarrassed from all complication 
with others, and to take no position 
against her, and not to appear as at- 
torney and counsel for parties litiga- 
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ting with her, in relation to her rights 
or claims under the will, upon the 
estate of her husband : Quinn v. Van 
Pelt (1873), 36 N. Y. Super. Ct. 279. 

The mayor of a city is not incompe- 
tent to act as its attorney : Niles v. 
Muzzy (1875), 33 Mich. 61 ; and the 
fact that an attorney, for clients hav- 
ing different interests, is enjoined for 
one, does not restrain his acting for 
others : Slater v. Merrttt (1878), 75 N. 
Y. 268. An attorney may act as com- 
missioner to take a deposition in the 
cause : Taylor v. Branch Bank (1848), 
14 Ala. 633. The attorney for the 
mortgagee in a foreclosure suit, may 
appear also as attorney for a pur- 
chaser of the equity of redemption : 
Wallace v. Furber (1878), 62 Ind. 
103. One who acts as counsel for a 
corporation, does not commit a breach 
of trust if he afterwards acts as coun- 
sel in a proceeding against a director, 
to recover money which the corpora- 
tion has lost through a breach of the 
director's official trust : Bent v. Priest 
(1881), 10 Mo. App. 543. A commis- 
sioner to examine and allow claims 
against an insolvent savings bank, is 
not disqualified from acting as attor- 
ney for the assignee : Hall v. Bracket, 
(1880), 60 N. H. 215. The fact that 
an attorney is employed as an agent 
to negotiate loans, does not preclude 
him from rendering professional ser- 
vices to his principal : Union Mutual 
Life Lis. Co. v. Bucltanan (1884), 100 
Ind. 63. In a New York case, a 
lawyer was employed to, and did per- 
form, certain services for a railroad 
company, in which he was a stock- 
holder, in procuring the release of a 
mortgage upon its property, the sur- 
render of certain of its bonds, the re- 
lease of its liability on a contract, and 
the extension of a land grant, and in 
taking care of the surrendered bonds, 
etc., etc. Held, that the fact that he 
was a stockholder, did not preclude 



him from sustaining the relation of 
attorney to the railroad company, be- 
ing retained and recovering for the 
services in question : Barker v. Cairo, 
etc. R. Co. (1874), 3 Th. & C. (N. Y.), 
328. Statutes prohibiting a director 
of a bank from acting as its attorney, 
have been held constitutional : Walker 
v. Am. Nat. Bank (1872), 49 N. Y. 
659 ; Dyer v. Sutherland (1874), 75 
111. 583. 

Effect of such conduct. — The effects of 
the violation by the attorney of the 
rule of law prohibiting him from ap- 
pearing on both sides of a case, or for 
diverse interests, are threefold. 

1. It is such error in the trial of the 
cause in which the attorney appears, 
that if not prevented by the trial 
Court, will be good ground for a re- 
versal on appeal; see the principal 
case and Wilson v. State (1861), 16 
Ind. 392. 

2. It will prevent the attorney from 
recovering his fees and charges for 
his services. An attorney represent- 
ing one party in a negotiation, will 
not be allowed to receive compensa- 
tion from the other party : De Cells v. 
Brunson (1879), 53 Cal. 372 ; Orr v. 
Tanner (1878), 12 R. 1. 94. And this 
rule was applied in an action on a note 
given him by a husband, for services 
to both parties to a divorce suit ; the 
payee, while attorney for the wife, 
having, at his request, persuaded her 
to dismiss the action ; MacDonald v. 
Wagner (1878), 5 Mo. App. 56. An 
attorney employed to attend to certain 
specified litigation " and to all other 
litigations" concerning certain lands 
under a contract, who accepts and 
prosecutes an action for another 
party, whose interests are adverse to 
those of his employer, concerning the 
same land, if discharged by the latter,, 
is not entitled to a specific perform- 
ance of his contract with him : McAr- 
thur v. Fry (1872), 10 Kan. 233. A 
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receiver cannot act as his own coun- 
sel, so as to charge the estate for his 
services : Bank of Niagara Case 
(1836), 6 Paige (N. Y.) 213 ; Adams 
v. Woods (1857), 8 Cal. 321 ; [but a 
trustee, who is an attorney, is entitled 
to receive compensation for profes- 
sional services rendered by him to the 
trust estate, Perkins' Appeal (1885), 
108 Pa. 314;] nor can one member 
of a partnership, who is an attor- 
ney, charge the others for professional 
services about the firm's affairs, either 
before or after dissolution : Milburn 
v. Codd (1827), 7 fc. & C. 419 ; Van- 
duzer v. McMillan (1867), 37 Ga. 
299 ; McCrary v. Ruddick (1871), 33 
Iowa, 521 ; hor can an attorney, who 
is a mortgagee, recover his costs, on 
his own foreclosure : Sclater v. Cottam 
(1857), 3 Jur. (N. S.), 630 ; Patterson 
v. Donner (1874), 48 Cal. 369; nor 
can a solicitor, who has an interest in 
attending to a cause, charge for his ser- 
vices, without an express agreement : 
Martin v. Campbell (1860), 11 Rich. 
Eq. (S. C.) 205 ; see Deere v. Robinson 
(1850), 7 Hare, 283. In New York, C. 
an attorney-at-law, agreed for a stated 
compensation, to conduct the contest 
of a will. Against the consent of his 
clients and without leave from them, 
he released, as their attorney, pend- 
ing the suit, certain tracts of land and 
received from other parties money for 
so executing the release. In a suit 
brought by C. to recover the compen- 
sation agreed upon, the Court held 
that these facts showed a complete de- 
fence to C.'s claim under the contract : 
Cltaffieldv. Simonson (1883), 92 N. Y. 
209. So, in Connecticut, the plain- 
tiff, a counsellor-at-law, instigated 
the defendant with others, to engage 
in a riot and promised to defend them, 
if they were prosecuted. The defend- 
ant was prosecuted and employed the 
plaintiff to defend him. The plaintiff 
afterwards sued him for his services 



and disbursements in defending him. 
It was held that he could not recover : 
Treat v. Jones (1859), 28 Conn. 334. 
Bo, if an attorney, after having ob- 
tained final judgment and execution, 
prevents the collection of the execu- 
tion, by fraudulent conduct, this will 
be in violation of his duty as attorney 
and will deprive him of all legal claim 
for his services in procuring such 
a judgment and execution: Brackett 
v. Norton (1823), 4 Conn. 517. 

3. So, appearing on both sides of a 
case or acting in diverse capacities, or 
taking fees from both parties, has 
been held to constitute a good ground 
for the disbarment of the attorney : 
Jackson v. State (1858), 21 Tex. 668 ; 
In re Bowman, St. Louis Ct. App. 
(1879), 8 Cent. L. J. 250. In a Ne- 
braska case, pending a writ of error in 
the United States Supreme Court, in a 
capital case, the prisoner's attorney 
induced a United States commissioner 
to believe that he had power to issue 
a writ of habeas corpus and admit 
the prisoner to bail, whereby he got 
away. The attorney was dismissed from 
the bar : State v. Burr (1886), 19 Neb. 
593. In Minnesota, an attorney, in 
whose hands a note had been placed 
for collection, agreed with the maker, 
without authority, that if she would 
board his law partner, he would in- 
dorse the amount on the note. His 
client repudiated this agreement, and 
collected the full amount of the note 
from the maker. The attorney never 
accounted to his client for the amount 
indorsed, and never repaid it to the 
maker. The Court held that this was 
wilful professional misconduct : In re 
Temple (1885), 33 Minn. 343. In 
California, an attorney in 1874, as 
district attorney, drew an indictment 
which the grand jury returned as a 
true bill. In 1881, he appeared as 
attorney for the defendant in the in- 
dictment. The Supreme Court held 
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that he was thus guilty of a " viola- 
tion of his duty as attorney," and 
properly punished — no harm appa- 
rently having been intended — by three 
months' suspension from practice: 
People v. Spencer (1882), 61 Cal. 128. 
In another case in the same State, one 
C, who was city attorney, took ap- 
peals from judgments which had lieen 
given in certain cases against the city, 
which appeals were pending at the 
expiration of his term of office ; after 
the expiration of his term of office, he 
asked one D., also an attorney, if a 
certain point had been raised in his 
cases. D. said " No," and in con- 
sideration that he would not be re- 
tained by said city to represent it in 
either of said cases, paid to him one 
hundred dollars ; he agreed in con- 
sideration of such payment, and pro- 
mised W. that he would not permit 
himself to be retained in either of said 
cases by the city. He performed no 
professional or other services for this 
payment and it was not expected that 
he should. The Court held this pro- 
fessional misconduct, justifying his 
disbarment: Re Cowdery (1886), 69 Cal. 
32. In a very recent case in the same 
State, not yet reported, an accusation 
that respondent urged a prosecution 
for libel and promised to secure satis- 
factory evidence of the guilt of the de- 
fendant, and alleged that the Statute 
of Limitations had not run, and, at 
the examination, appeared for defen- 
dant and set up the Statute of Lim- 
itations and procured a writ of prohi- 
bition and defendant's discharge there- 
on, was held to show good ground for 
disbarment : In re Stephens, Cal. (1888). 
In regard to such acts as the above, it 



is not essential that it should be 
shown, that the attorney committed 
them wilfully, intentionally, and 
knowing them to be wrong. As was said 
In re Bowman, supra, " An attorney 
committing them, was equally unfit to 
practice law, whether he knew them 
to be wrong or not. Who does not 
know that it is wrong for an attorney 
to take money on both sides ? If there 
be any one who sincerely thinks that, 
having done so, he is in a better con- 
dition to take an impartial view of the 
matter in controversy, that he serves 
his client better, by being also in the 
service of the other side, and that it is 
therefore no harm for him to be secretly 
in pay of the enemy, or of the opponent, 
he is a moral idiot. But a moral idiot 
is not tit to practice law. No one is fit 
to do so who does not understand that 
there is no trust of a purely secular 
character more sacred than that 
created by the relation of attorney 
and client." In a proceeding of this 
character, the question is not necessa- 
rily as to the degree of moral turpi- 
tude ; a case for disbarment may per- 
haps be imagined in which there 
should be little or none. But in Peo- 
ple v. Lamborn (1834), 2 111. 123, the 
attorney had agreed to an entry of 
judgment against his client. It was 
held that having been specially em- 
ployed to defend the suit, he had no 
right to do this without the consent or 
knowledge of his client. But, as it 
did not appear that the client had a 
legal defence, it was held that the mo- 
tive might have been good and the 
charge was not sustained. 

John D. Lawsoh. 
San Francisco, Cal. 



